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JURISDICTION OF COURT OF APPEALS 
This is a criminal case in which the Defendant was convicted 
by jury verdict of the offense of attempted murder in the first 
degree, a first degree felony, and judgment was accordingly 
entered by the District Court fc~ Beaver County, State of Utah, 
adjudging the Defendant guilty of said offense. The Defendant 
has appealed said verdict and judgment to the Supreme Court of 
the State of Utah, and the Supreme Court, by order dated May 2, 
1989, has poured-over this case to the Court of Appeals for 
disposition. 
NATURE OF THE PROCEEDINGS 
This is an appeal by the Defendant of his conviction by 
jury verdict of the offense of attempted murder in the first 
degree, a first degree felony. The purpose of the appeal is 
to have the verdict and judgment vacated and set aside. 
ISSUES ON THE APPEAL 
The issues on the appeal are: 
1. Did the evidence presented on the trial support the 
prosecution's burden of proof beyond a reasonable doubt and 
thereby justify the verdict; and 
2. Did the trial court commit error in refusing to permit 
the Defendant as a witness to exhibit to the ijury the scars 
on his arm and hand allegedly caused by bullets fired at the 
Defendant by the peace officer. 
DETERMINATIVE STATUTES AND RULES 
Utah Code, Section 76-1-501(1) provides: 
"A defendant in a criminal proceeding is presumed to be 
inocent until each element of the offense charged against 
him is proved beyond a reasonable doubt. In absence of 
such proof, the defendant shall be acquitted." 
Rules of Evidence, Rule 4 01 provides: 
""Relevant evidence" means evidence having any tendency 
to make the existence of any fact that is of consequence 
to the determination of the action more probable or less 
probable than it would be without the evidence." 
Rules of Evidence, Rule 402 provides: 
"All relevant evidence is admissible, except as otherwise 
provided by the Constitution of the United States or 
the Constitution of the State of Utah, statute, or by 
these rules, or by other rules applicable in courts of 
this State. Evidence which is not relevant is not 
admissible." 
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STATEMENT OF THE CASE 
a, NATURE OF THE CASE 
This is a criminal case in which the Defendant was 
charged with the offense of attempted murder in the first 
degree. The prosecution contends that the Defendant attempted 
to shoot a peace officer who was trying to arrest the Defendant, 
but the Defendant contends that he was not attempting to kill 
or injure the officer but that he, the Defendant, was trying 
to take his own life to avoid an arrest and imprisonment. 
b. COURSE OF PROCEEDINGS 
The Defendant was convicted by jury verdict in the 
District Court for Beaver County, State of Utah, and judgment 
was entered in accord nee with the verdict and sentence 
imposed. The Defendant has appealed from the verdict, judg-
ment and sentence. 
c. DISPOSITION AT TRIAL COURT 
The Defendant was convicted by jury verdict in the 
District Court for Beaver County, State of Utah, and judgment 
was entered in accordance with the verdict and sentence imposed. 
d. RELEVANT FACTS 
(Unless otherwise shown, all references to the record in 
this statement of facts are to the record of the trial held 
September 26 and 27, 1988.) 
The Defendant drove an automobile to an auto repair 
garage in Beaver City, Utah, on June 19, 1987, and inquired 
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of the attendant about some repairs to the transmission of the 
automobile• Upon being told by the attendant that the trans-
mission mechanic was not available that day, the Defendant 
became angry and offered to give the car to some persons 
across the street if they would transport him and his luggage 
to the bus depot, which they did. The garage attendant con-
sidered the defendant's conduct to be irregular so he reported 
it to the Beaver County Sheriff's office, and a deputy sheriff 
responded to investigate. The officer became suspicious 
that the automobile might be stolen, so he took the garage 
attendant with him and they located the Defendant sitting 
in a booth in a small restaurant-service station business 
several blocks away and near the interchange to Interstate 
Highway 1-15. ( P. 50-60) 
The officer called to the Defendant from the door of 
the restaurant and asked the Defendant to come outside as 
the officer wished to talk with him. The Defendant responded 
by going out into the parking lot to the officer where a 
scuffle occurred in which the defendant attempted to take 
possession of the officer's police revolver. Upon failing to 
take the revolver, the Defendant went back into the restaurant 
to the booth where he had been sitting and stooped over and 
unzipped one of his luggage bags and commenced to draw from 
the bag a revolver. (p. 61-68; p. 80-85) In the course of 
the struggle when it became apparent that the Defendant was 
not going to be able to obtain the officer's revolver, the 
Defendant told the officer that the officer was going to have 
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to shoot the Defendant because he was not going to jail, 
(p. 71,74 & 225) 
The officer had pursued the Defendant into the rest-
aurant andr standing approximately 10 feet from the Defendant 
and with his police weapon drawn, the officer commanded the 
Defendant to leave the luggage alone. As the Defendant 
failed to respond to the commands, the officer fired three 
shots which struck the Defendant's left arm and wrist,- and 
one of the bullets pierced the arm and entered the left side 
of the Defendant's chest and lodged in the chest cavity. 
( p. 85; p. 230-231, 233, 239-240) 
The officer testified that, at the time he fired, the 
Defendant was facing the officer and had the muzzle of the 
revolver pointed toward him; however, the Defendant testi-
fied that, at the time the shots were fired, he, the Defend-
ant was facing the window at a 90 degree angle from the 
officer and his gun was not fully drawn from the luggage bag. 
(p. 231-232) 
Additional police support and an ambulance were called, 
and the defendant was transported by ambulance to the local 
hospital where he received emergency treatment and then flown 
by helicopter to a hospital in Salt Lake City. (p. 237-238) 
The Defendant was subsequently convicted in a United 
States District Court on charges of bank robbery and taking 
a stolen car across a state line occurring within a few days 
prior to the incident in Beaver County, Utah, and he was 
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sentenced to a term in a federal prison, (p. 219-220 ) He was 
brought from the federal prison to Beaver County, Utah, where 
he was tried in the present case on charges of attempted murder 
in the first degree, a first degree felony, and aggravated 
assault, a third degree felony. 
The Defendant testified that he had no intention to 
injure the officer but that he was attempting to commit 
suicide to avoid the risk of being arrested on the bank 
robbery charge and auto charge as he prefered death to a 
long term of imprisonment, (p. 224-225, 238) The Defendant 
was ambidextrous so that either hand could be used with substan-
tially equal skill. (p. 230) In this case, as his right hand 
was injured from working on the car, he attempted to withdraw 
his firearm from his bag with his lift hand which would have ' 
made it difficult if not impossible to turn it in the direction 
of the officer. ( p. 228-229) 
Emergency medical technitions who transported the Defen-
dant to the hospital in the ambulance testified that the Def-
endant told them to let him die and that he "was trying to 
blow his brains out". (205, 209, 191, 185 & 187 ) 
The defendant testified that, at the time that hedecided 
to engage in criminal acts, he made a firm pledge to himself 
that he would never harm a police officer or an uninvolved 
citizen in the course of the criminal conduct and that he 
would take his own life if necessary rather then violate 
that pledge. ( p. 22l' & 222) 
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The defendant testified that he did not intend to 
injure or kill the officer and that it was his intention 
and purpose to commit suicide in order to avoid further 
physical confrontation with the officer and in order to 
avoid the likely prospect of a long prison sentence on 
account of the bank robbery and auto theft• ( p. 241) 
The defendant also testified that, if he had intended 
to kill the officer, his best opportunity to do so was when 
the officer first entered the cafe, but he let that pass by. 
( P. 241 ) 
At the trial while the defendant was testifying as to 
the relative positions of himself and the officer at the time 
of the shooting, the defense counsel requested the defen-
dant to bare his arm and exhibit to the jury the scars 
which had resulted from the bullet wounds from the officer's 
gun. The court refused to permit the defendant to exhibit 
the scars even though the wounds had been made more than 
15 months prior to the trial. ( p. 238 & 239 ) 
summary of the argument 
POINT I 
THE JURY COMMITTED ERROR IN RETURNING A VERDICT OF GUILTY 
BECAUSE THERE WAS NOT SUFFICIENT EVIDENCE TO PROVE THE 
DEFENDANT'S GUILT BEYOND A REASONABLE DOUBT. 
The defendant's explanation was reasonable and created 
a reasonable doubt and should have been accepted by the ju- ry. 
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It is ridiculous to suppose that the defendant would attempt 
to draw a weapon from his luggage to shoot the officer while 
the officer was standing about ten feet from the defendant 
with his gun pointed at the defendant. 
POINT II 
THE COURT COMMITTED ERROR IN REFUSING TO PERMIT THE DEFENDANT 
TO EXHIBIT THE SCARS ON HIS ARM TO THE JURY. 
To exhibit these scars to the jury under the circumstances 
of this case would not have been prejidicial, but it would have 
aided the jury in determining the angle at which the bullets 
entered the defendant and the direction that the defendant was 
facing at the time. 
ARGUMENT 
POINT I 
THE JURY COMMITTED ERROR IN -RETURNING A VERDICT OF GUILTY 
BECAUSE THERE WAS NOT SUFFICIENT EVIDENCE TO PROVE THE 
DEFENDANT'S GUILT BEYOND A REASONABLE DOUBT. 
The appellate court will vacate and set aside the jury-
verdict when there is not sufficient evidence to support it. 
(State vs Kalisz, Utah, 735 P 2d 60 ) There must be sufficient 
evidence to prove beyond a reasonable doubt each and every 
element of the crime charged. One of the essential elements 
to be proved in this case was the intent of the defendant 
to take the life of officer Raymond C. Goodwin. (Utah Code, 
Section 76-5-202) Utah Code, Section 76-1-501 (1) 
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It is elementary, and the jury was so instructed in this 
case, that if there are two explanations for the defendant's 
conduct, both of which are reasonable, and one of the explan-
ations indicates the defendant's guilt and the other indicates 
the defendant's innocence, the jury must adopt that explana-
tion that indicates his innocence. (Jury Instructions, Instruc-
tion No. 8) 
In this case, the defendant testified that he had made 
a prior commitment that he would never harm an officer while 
the defendant was in the course of committing a criminal act 
and that he would take his own life if necessary in order 
to avoid harming an officer. He also testified that he did 
not conclude that the defendant intended to kill or injure 
the officer. 
POINT II 
THE COURT COMMITTED ERROR IN REFUSING TO PERMIT THE DEFENDANT 
TO EXHIBIT THE SCARS ON HIS ARM TO THE JURY. 
The scars on the defendant's arm would have aided the 
jury in determining the locationand angle of the entry of 
the bullets and the location and angel of exit. This evidence 
was relevant in that it would have provided some indication 
of whether or not the defendant was facing the officer at 
the time that the officer fired as testified by the officer, 
or whether the defendant was facing the window at the time 
the officer fired as testified by the defendant. All relevant 
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evidence is admissible. (Rules of Evidence, Rule 4 02) This 
evidence would not be excludable under Rule 403 as it does not 
come within any of the bases for exclusion set forth in 
Rule 403. The incident occurred and the wounds inflicted on 
June 19, 1987, and the evidence was offered at the trial on 
September 26 and 27, 1988, 15 months later. Extensive 
evidence had been presented concerning the defendant's 
wounding, and photographs had been received in evidence 
showing his location and condition after he was wounded and 
showing blood which had resulted, and the scars would have 
be^n less impressive on the jury than the evidence of a 
possible prejudicial nature that had already been exhibited 
to them by the prosecution. The sympathies in this case 
were probably all slanted in favor of the local police officer, 
CONCLUSION 
The evidence presented at the trial was not sufficient 
to convince reasonable minds of the defendant's guilt beyond 
a reasonable doubt. The evidence presented by the defendant 
should have created that reasonable doubt. The jury verdict 
and the resulting judgment and sentence should be vacated and 
set aside, the action dismissed and the defendant discharged 
under the authority of State vs Kalisz, Utah, 735 P2d 60. 
Dated May 17, 1989. ^ J ^ ^ ^ ^ O M k ^ 
John O. Christiansen, 
Attorney for Defendant. 
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